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[To be reported by Lord ErLiocx. * | 


MEMORIAL. 


? 4 . 2 


FOR THE 


Sheriff-ſubſtirute of the County of Edinburgh, Al- 
exander Fowlis of Ratho, Jobn Chriſtie = Bal- 
bertown, George Inghs of Reidball, Thomas Rig 

of Morton, John Scott of Milleny, Oliver Colt 
of Auldhame, James Forreſt of Commiſtoun, and 
Adam Durham of Bonnington, Eſqrs. Defenders ;, 


AGAINST | 1 


James Hotchkies, John Hunter, James Gentle, An- 
drew Gardiner, Robert Pillans, William Hay, 
and Hugh Bell, Brewers in Edinburgh, Fur 


ſuers. 


| HE Antiquity and Purpoſe of the Sheriff-fiars in 
Scotland is well known to your Lordſhips, and the 


Method of ſtriking them was directed by an AQ 
of Sederunt of the 21ſt December 1723. That Act 
ſets forth one particular Uſe of thoſe Fiars, for /iquidating the 
Price of Victual in divers Proceſſes, and the Negligence and In- 
attention with which the ſame had been given our by the 


Sheriffs, That when ſome Sheriffs proceed in 1 the 
A Fian 
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« Fiars by Way of Inqueſt, yet they get not ſufficient Evi- 
« dence to the Jury ; and that other Sheriffs proceed arbi- 
« trarily, and without Inqueſt ; and that ſome of them en- 
« tirely neglect to ſtrike Fiars, which creates great Uncer- 
56 tainty.“ „ — 

For theſs good Reaſons, your Lordſhips did thereby ap- 
point * the Sheriffs of Scorland, and their Deputies, yearly, 
« betwixt the 4th and 2oth of February, to ſummon before 
them a competent Number of Perſons, living within the 
„ Sheriffdom, who have Knowledge and Experience of the 
& Prices and Trade of Victual in theſe Bounds, and from them 
ce to chooſe fifteen Men, whereof not fewer than eight ſhall be 
« fAeritors, to paſs upon the Inqueſt, and return their Verdict 
c on the Evidence under written, or their own proper Know: 
edge, concerning the Fiars for the preceeding Crop, of e- 
* very Kind of Victual of the Product of that Sherift- 
% dom.” 

The Act then proceeds to give Directions to the Sheriff 
for bringing Witneſſes, (in caſe the Jury ſhould need them) 
in theſe Words: And the faid Sheriffs, and their Deputes, 
„ ſhall, to the ſame Time and Place into which the Jury is 
* called, alſo ſummon the propereſt Witneſſes, and adduce 
© them, and all other good Evidence, before the ſaid Jury, 
* concerning the Price at which the ſeveral Sorts of Victual 
have been bought and ſold, eſpecially ſince the firſt of Ce- 
* zober immediately preceeding, until that Day; and alſo con- 
«* cerning all other good Grounds or Arguments, from whence 
« it may rationally be concluded, by Men of Skill and Expe- 
* rience, what ought to be eſtabliſhed as the juſt Fiar-prices 
for the ſaid Crop; and any Perſon then preſent may, in 
« open Court, and no otherways, and obſerving due Order 
„ and Reſpect, offer Information to the Jury concerning the 
« Premiſſes, and concerning the Evidence adduced, or that 
* might be adduced before them; and if it appear to the Sheriff 
* or his Deputes, that the adducing of proper Evidence has 
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« been any way diſappointed, or that the Evidence adduced 
« js defective, the ſaid Sheriff, or his Deputes, ſhall adjourn 
« the Jury till a certain and proper Day, that ſufficient Evi- 
« dence may then be laid before them, and the Jury being 
« duly ſworn before the Evidence be entered upon, when the 
« fame is concluded, the ſaid Jury ſhall be, and remain incloſ- 
« ed, till they have finiſhed their Verdict, which they ſhall 
« return, 3 by their Chancellor and Clerk, to the She- 


K rift, or his Deputes, at the Time and Place fixed for that 


« Purpoſe by the ſaid Sheriff, or his Deputes, when the ſaid 
« Jury was incloſed; and the ſaid Sheriff, or his Deputes, 


= ſhall, on or before the firſt Day of March, pronounce and 


« give forth Sentence according to the ſaid Verdict, deter- 
„ mining and fixing the Fiar-prices for the Crop preceeding, 
« of each Kind of Victual of the Product of that Sherift- 
dom.“ 

Such are the material Regulations made by your Lordſhips, | 
reſpecting the ſtriking the Sheritt-fiiars ; but although in them- 
ſelves very proper and ſalutary, yet it is well known that the 


> ſame have not been ſtrictly obſerved in many Counties. It has 


been thought ſufficient by many Sheriffs, that they obſerved 
the material Part of the Regulation, by calling a Jury ; and 
it is informed, that ſome of them have not even ſcrupulouſly 
adhered to the Act in that reſpect. But in this Particular, 


the univerſal Practice has agreed, namely, in the Jury's pro- 


nouncing their Verdict upon their own proper Knowledge, 
conform to one of the Alternatives expreſly allowed them by 
the Act, without calling Witneſſes before them, which has 
been held unneceſſary, where the Jurymen themſelves have 
Knowledge and Experience of the Prices and Trade of Victual 
in their Bounds. | 

There is, however, no County in "Socland in which the 
Spirit and Intention, and even the Words of the Act of Sede- 


| Tunt, have been more ſtrictly obſerved than in the County of 


Edinburgh, 


| © 4. 
Erinburgh. The Sheriffs of this - ever ſince the Act 
was paſſed, have regularly iſſued an Order, at the proper Sea- 
ſon, for citing forty-five Perſons of Skill, therein named, to 
cognoſce the Fiar-prices of Victual, viz. twenty-four landed 
Gentlemen, nine Brewers, ſix Bakers; and fix Meal-miakers, 
of the moſt unexceptionable Characters, and greateſt Expe- 
rience in the Prices and Trade of Grain. The forty-five are 
all obliged to attend, under a Penalty, at the appointed Diet, 
and from them the Sheriffs have regularly choſen a jury of 
fifreen, by ſuch Proportions as ſeemed beſt calculated to pro- 
duce a juſt and equitable Verdict. As the Act of Sederunt on- 
ly provides, That not fewer than eight fhall be Heritors, the 
Sheriff is not thereby reſtrained from naming more landed 
Gentlemen to paſs on the Inqueſt. But, that there might 
not be the ſmalleſt Colour of Objection on that Head, the 
Sheriffs of this County have always appointed eight landed 
Gentlemen of the Jury, and no more; and to them added 
ſeven Traders, viz. three Brewers, two Bakers, and two Meal- 
makers. Thus, the utmoſt Care has has been taken to chooſe 
always fifteen of the greateſt Experience and Knowledge in 
Grain, out of the forty-five ſummoned ; and as the remaining 
thirty are alſo Perſons of the ſame Rank and Experience, 
they are in readineſs to ſerve as Witneſſes, for the better In- 
formation of the fifteen, in caſe the Jury do not chooſe to 
rely upon their own proper Knowledge, as the Ground of 
their Verdict. | 

The ſame Method was particularly followed at ſtriking the 
Fiars of this County for the laſt Crop 1761. An Extract of 
the Sheriff*s Order for ſummoning the forty-five, containing 
a Liſt of their Names, is produced. From that Lift, the 
following Jury of fifteen were choſen by the Sheriff, and put 
upon Oath : 8 


H E- 
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| HERITORS BREWERS. | 
'q Alexander Fowlis of Ratho, John Hay, 

” John Chriſtie of Balbertoun, Robert Finlay, 


* George Inglis of Reaball, James Allan. | 

oma. Rigg of Morton, B AXT ERS. 1 

85 John Scott of Malleny, John Clarkſon, 

* Oliver Colt of Auldhame, George Home. | Eo 

of James Forreſt of Commiſion, MEAL-MAKERS. | | 
. Adam Durham of Bonuing= David Maclaran, | 

7 rovon. Robert Dalziel. | 

| 


d This Jury made Choice of Mr. Fowlis of Ratho to be their 
hr Chancellor, and Mr. Inglis of Redhall ro be their Clerk. The 
he Queſtion was then put to them by their Chancellor, whether 
ed they would proceed by examining Witneſſes, as to the Prices 
of Grain, or if they inclined to ſetile the ſame upon their own 
e proper Knowledge ? They unanimouſly agreed to give their 
re of Verdict on their own Knowledge, at leaſt, not one of them 
1 ſpoke a Word to the contrary. With reſpect to the Prices of 
"> Barley, the Heritors were, in general, of Opinion, that the 
© Þ higheſt Fiar ought to be 11 5. Sterling per Boll. But to bring 
NB their Opinions nearer, after reaſoning and hearing what the 
to EF Traders had to offer, the Vote was put, whether the Price 
of ſhould be Half a Guinea or ten Shillings? and it carried that it 
ſhould be Half a Guinea, The Prices of the two inferior 
he Sorts of Barley were likewiſe ſtruck, by certain Proportions, 
of effeiring to the Price of the higheſt, viz. blanded Bear at 
vs 5 J. 2 7. Scots per Boll, and rough Bear at 4 J. 12 5. Scots per 
he Boll. The F iar- prices of the other Sorts of Grain were like- 
but wiſe aſcertained at the ſame time; and the Jury returned their 

Verdict, ſigned by their Chancellor and Clerk accordingly. 

| This Verdict the Sheriff, by his Interlocutor, approved of, 
E- and interponed his Authority thereto. 

A Procedure fo regular and juſt, might have been expected 
to meet with the fame Approbation that it had received in 


B | all 


6 
all former Years ; but fuck has . been the Caſe. 
has been formed among certain of the Brewers, who had con- 
tracted for Barley at the Fiar- prices, to have this Verdict ſet 
aſide as a falſe Verdict, although it is notorious, that no Bar- 
ley of the beſt Sort has been ſince ſold at any thing near to 
ſo low a Price as Half a Guinea, and that the ſaid Fiar- price 


A Cabal 


was perfectly equitable and juſt. Indeed, ſo conſcious were 
many of the Brewers of this Fact, that they abſolutely refuſed 
to concur in ſuch an Attempt, particularly, one of the moſt 
eminent of them in this City, Mr. ohn Trotter, in whoſe 
Name alone, ſome of the Trade thought fit to raiſe a Re- 
duction of the Fiars, and alſo a Suſpenſion of a Bill he had 
granted for ſome Grain bought at the Fiar-prices, did, by a 
Letter under his Hand, produced, abſolutely difclaim ſuch 
Challenge, and expreſs much Concern at the Attempt. 
Some of the Trade, however, have not been diſcou- 
raged from perſiſting in their Scheme; James Hotchkies, and 
other ſix Brewers, have lately brought an Action in this Court, 
at their Inſtance, againſt the Sherift-ſubſtirute and Sheriff- 
clerk of the County, and the whole fifteen Jurymen above 
named, and alſo againſt James Macpherſon, Farmer at the 
Dean, Jon Skeel, Farmer at Muſſelburgh, Fames Duncan, Te- 
nant in Dudding ſtoun, John Howneſon of Brachead, James Dew- 
ar of Vogrie, James Watſon of Saughton, Eſquires, and Philip 
Buſtill in Dalkeith, from whom the Purſuers are ſaid to have 
purchaſed certain Quantities of Barley of Crop 1761, the Price 
thereof to be regulate by the Sherift-fiars of Mid Lo:hian, 
libelling, ** That the Verdict of the Jury in ſtriking the 
% Fiars for the ſaid Crop, having been returned to the Sheriff, 
« to the great Prejudice of the Purſuers, they have Right to 
% proſecute a Reduction thereof.“ And concluding, for the 


Reaſons therein mentioned, That the foreſaid Verdict ought 
and ſhould be reduced, Oc. annulled, decerned and declar- 
ed, to have been from the Beginning, to be now and in all 
time coming, null, and. of no Avail, Force, e, 
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e Effect, with all that * followed, or may follow there- 
« upon.” | = 

The general Import of the Reaſons of Reduction is, that 
the Verdict is arbitrary and unjuſt, and not made conform to 
the Regulations of the Act of Sederunt ; but although your 
Lordſhips are not now to give a Judgment upon theſe Rea- 
ſons, yet, to prevent any Impreſſion from them, it will not 
be improper to reſume, in this Place, the chief Reaſons inſiſted 
on, with the Subſtance of the Anſwers that may be made 
thereto, 

Imo, It is contended by the Purſuers, that the Act of Se- 
derunt directs the Fiar-prices to be ſtruck in the Month of 
February, whereas the Fiars in queſtion were not ſtruck till 
the Month of March, | | 

Anſwer. It is true, the Act directs the Sheriffs ro ſummon 
the Jury before the 20th of February, and to pronounce his 
Sentence on the Verdict before the fſt of March; but it does 
not declare any Deviation from. that Rule to bea Nullity of the 
Verdict, Further, when the Act was made, the Old Stile 
took place in Scotland, but now ſince the Alteration of it, the 
Procedure falls to be ſtill held at the fame Seaſon of the Year, 
though the nominal Day is later. Accordingly, in this Caſe, 
the Order for ſummoning the Jury was on the 3d of March, 
and the Verdict returned on the gth of that Month, being 
before the 1ſt of March Old Stile. 

zdo, It is ſaid, that the Jury are, by the Act, reſtrained 
from judging upon their own Knowledge, and obliged to make 
Inquiries and examine Witneſſes, which in this Caſe the Jury 
did not do, but to the contrary, refuſed to receive Iluforma- 
tion, when offered by John Hay, one of their Number, who 
undertook to prove, that no Barley had been bought at above 
10 J. per Boll, and that he himſelf had bought Part of his 
Barley at 8 5. 64d. and gy. and that notwithſtanding thereof, 
the landed Men of the Jury arbitrarily fixed the Price at Half 


2 Guinea. 
Anſwer. 


e 

Anſwer. The Act of Sederunt does, in the cleareſt and 
molt expreſs Terms, leave it optional to the Jury, “ to return 
& their Verdict on the Evidence, under written, or their own 
© proper Knowledge.” It directs the Sheriff in wbat follows, 
to have proper Witneſſes adduced, . and ready for the Jury; 
and, in this Caſe, there were no leſs than 30 attending; but 
the Jury may ſtill call upon them or not, according as they 
think they have Occaſion for Information from them. Here 
the Jury agreed, that they had no Need of ſuch Information, 
and reſolved to proceed on their own proper Kuowledge, as 
expreſly authoriſed by the Act. — As for what was alledged by 
Mr. Hay, the Brewer, it only ſhews, that he, and probably 
others of the Brewers on the Jury, have privately inſtigated 
this Proſecution. The Truth is, that he did aſſert to his 
Brethren, that he had bought Barley at 8s. and 69. and gs, 
and offered to produce Diſcharges to ſhew it. The Jury did 
not call for theſe Diſcharges, or _ Proof of what he af- 
ſerted, becauſe they were perſwaded, that Mr. Hay would af- 
firm nothing that he could not verify. But till that did not 
reſtrain them from giving greater Weight to what conſiſted 
with their own proper Knowledge, namely, that Barley had 
been fold at a much higher Price than the Bargain he had 
made, or even than the Rate at which they inclined to ſtrike 
the Fiar. This was not acting arbitrarily, but agreeable to 
the diſcretionary Powers with which they were veſted, 

3:io, It is ſaid to be the common Practice, founded on Rea- 
ſon, to ſtrike the Fiars at a Medium, between the higheſt and 
loweſt current Prices; but, that the Landed Men of this Ju- 
Ty ſtruck the Fiar- price, at a higher Rate than had been given 
in any Inſtance. This is ſaid to be confirmed by the Fiar- 
price of Barley for Eaſt-Lothian, which was afterwards ſtruck 
at 9. Id. per Boll, 

Anſwer. There is no Limitation, by the Act of Sederunt 
or otherways, Jaid upon the Jury for confining them to a me- 
dium Price; and when they aſcertain three different Rates, 

STE according 


Loo | 
according to the different Qualities of the ſame Grain, it ſeems 
more juſt, that the true and adequate Value of each Rate 
ſnould be aſcertained, than any thing under it. At the ſame 
time, it is not true in Fact, that the Price here ſtruck was 
higher than any that had been given ſor Barley. Should it 
become neceſſary, it will be proved, that ſome of the Purſuers 
themſelves had bought Barley above the higheſt Fiar, before the 
ſame was ſtruck; that one of them particularly, paid 9 d. per 


| Boll above that Rate, and that another of them, James Hotch- 
bier, before the Fiars were ſtruck, offered James Macpherſon, 


(who is called as a Defender) 11 5. Sterl. per Boll, which Mac- 


| pberſon refuſed to accept, but agreed with him at 5 d. above the 
| higheſt Fiars; ſo that, in conſequence of this Verdict, Horch- 


lies now gets 100 Bolls of Barley, at a Penny per Boll leſs than 
the Offer he himſelf had made. As to the Fiars of Eaſt Lo- 
thian, they were ſtruck by the Sheriff himſelf, after examin- 
ing ſome Gentlemen and Dealers, without a Jury, and have 


been much complained of as too low. 


Finally, Suppoſing this Fiar- price were truly (as it is not) 


ſomewhat above the common ſelling Price, yet that would not 


be a ſufficient Ground for reducing the Verdict. So much is 
admitted by the Purſuers in their Libel, where they expreſs. 
themſelves thus: The Purſuers do not pretend to ſay, that 
the Verdict of the Jury, with regard to the Fiars, can be 
brought under Challenge, on account of any ſlight Error 
jn ſtating the medium Price, becauſe it is admitted, that 

„from the Nature of the Caſe, ſome Latitude in judging 
„ muſt be allowed.” This too was, in Effect, found in a 
Caſe where the Exceſs was complained of as immoderate. Ir 

was in a Queſtion that occurred in July 1760, between the 
Town of Aberdeen and the Feuers of El/ick, where the Feuers 
offered to prove, that the Fiar-price of Meal in the County of 
Kincardine, for Crop 1759, (by which their Feu-duties were 

converted) was near a Third above the ordinary ſelling Price, 
andi 


| i 05 
and 147. Scots above the higheſt Price, that any Farm-meal 
of that Crop had given, but no ſuch Proof was allowed them, 
The /aft Reaſon inſiſted on is, that the landed Gentlemen 
on this Jury had ſold their Grain by the Fiars, and were there- 
fore intereſted to make the Price high, which is ſaid to infer a 
Nullity in the Verdict. 

Anſwer. This Reaſon appears highly injurious to the land- 
ed Gentlemen on the Jary. The Difference between the 
Price in their Opinion, and thar of the Traders on the Jury, 
was only Sixpence per Boll, and the Characters of thoſe Gentle- 
men, place them far above Suſpicion, that the trifling Ad- 
vantage which could thence accrue to them on the Sale of 
their Farms, would influence their Judgment when upon Oath, 
It may be rather with more Shew of Reaſon preſumed, 
that the Traders on the Jury might be influenced to make 
the Prices too low, as each of them buy more Grain at the 
Fiar-prices in one Year, than perhaps a Dozen of Gentlemen 
have to ſell. Poſſibly ſome Reaſon of that Kind induced your 
Lordſhips Predeceſſors ro appoint the Majority of the Jury 
to be landed Men. There is however no Diſqualification of 
a Juryman declared by the Act, either in reſpe& of hi; 
buying or ſelling Grain by the Fiars. Were ſuch an Objec- 
tion good, it might be a Ground of reducing all the Verdict 
HM in Scotland, with regard to Fiars. In this County particu- 
ö larly, the Sheriff would not in that Caſe find a ſufficient 
Number, either of Gentlemen or Traders to make 
. up a jury; although it may be obſerved in Fact, that 
a ſeveral of the Gentlemen on this Jury, had neither ſold nor 
| contracted for one Farthing's worth of Grain, on the Footing 
= . of the Fiars. | | ; 
The Defenders have thus ſtared to your Lordſhips, their 
=z Anſwers to the Reaſons of Reduction, as thefe Reaſons will be \ 
opened on the other Side, and as proper to ſhow, that it was 
i owing to no Diffidence of their prevailing on the Merits s 7's 

he 
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The Reduction came, of courſe, to be called before Lord 
Elliock, on the 3d of Fuly laſt, when the Defenders thinking 
it their Duty, for the publick Intereſt, to propone every De- 
fence that might tend to diſcourage ſo unjuſt an Attack upon 


them, they ſtated ſome Objections to the Competency of the 


Action, and the Purſuers Title to inſiſt in it. The Lord Or- 
dinary made Aviſandum with theſe Objections, and at a ſub- 


ſequent Calling, on the 31ſt of Fuly, took the ſame to report, 


and appointed Parties to print Memorials. This is is humbly 


offered for the Defenders. 


In the fir/t place, the Defenders muſt now ſubmit, whe- 
ther it is competent for your Lordſhips to reduce the Fiars of 
a County, aſcertained by the Sheriff upon the Verdict of a 
Jury? The ſtriking of Fiars is not an Act of Juriſdiction, 
properly ſubject to the Review of a ſuperior Court, but is a 


| miniſterial Act, performed by the King's Sheriff, originally 
| intended for the peculiar Purpoſe of certifying his Majeſty, 
| or his Court of Exchequer, what is the reaſonable Price of 
Grain that ought to be levied from the King's Tenants or 


Vaſſals, in lieu of the Victual that ſhould have been delivered 


| by them. Hence, the Fiars were, anciently, not only far 


above the true Prices, but penal, and made to force the King's 
Tenants to pay their Rents, December 1685, Moodie contra 


| Craigie, The Sheriff, therefore, when acting as the King's 
Officer, ought only to be accountable to his Majeſty for his 


Conduct, and not to a' Court of Law; and it was ſo deter- 
mined in a Caſe obſerved by Forbes, June 19th 171 2, Brewers 
F Edinburgh contra the Sheriff-depute of Edinburgh. 

It is indeed true, that the County-fiars having been found 


| uſeful for liquidating the Prices of Grain, in Proceſſes before 


this Court, your Lordſhips did very properly give Inſtructions 


| to the Sheriffs, in 1723, by the Act of Sederunt above recited, 
| for the more juſt and exact Method of ſtriking the Fiars ; 


and 


Did. Vol. 
I. p. 311. 
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vol. 1. and there is likewiſe a Deciſion obſerved in the Dictionary, 
p. 500. December 1725, Lewars contra Earl of Haddington and his De- 
putes, where, in a Queſtion about the Fiars of Eafi-Lorhian, 
the Lords found the Matter ſubject to Review, and ſuſtained 
themſelves Judges. But, in the Defenders humble Appre- 
henſion, neither the Act of Sederunt, nor that Decifion, can 
make the Fiars now in queſtion ſubject ro Review, . | 
The Act of Sederunt ſtrictly enjoins the Sheriffs ro obſerve 
the ſame, ** as they regard and will be anſwerable' ro the 
due Execution of their Officez” and, conſequently, if the 
Sheriff neglect thoſe Inſtructions, he is cenſureable. But there 
is no Proviſo whatever in the Act, that the Fiars ſtruck by a 
Jury, ſhould be ſubject to Reduction in this Court, for Non- 
performance of all the Forms preſcribed, or otherwiſe ; which 
it can ſcarcely be ſuppoſed would have been omitted, had it 
been intended that ſuch Reduction ſhould be competent, b 
eſpecially, When ſo recently before the Act as the 1712, the 
ſtriking of Fiars had been found not ſubject to Review. 

Again, as to the Deciſion in the 1725, it is at beſt but 2 4 
ſingle one ; and further, it appears from the fame, as obſerved f, 
in the Dictionary (where it is only to be found) that the Fiars 
then 'complattied of had been ſtruck by the Sheriff alone, y 
without the Verdict of a Jury, and ſo contrary to the Att of 0 
derunt, whereas the preſent Caſe ſtands on a quite different I gi. 
 Footing, as the Fiars have here been {truck upon the Verdict 
of a ſworn Jury, purſuant to the Act of Sederunt. | Pe 
The Defenders apprehend, that the Verdicts of Juries can- | 
not be held as too ſacred. In criminal Matters, it muſt be ad- die 
mitted, that they cannot be reduced on the Head of Iniquity. the 
Even in thoſe Times, when the arbitrary and oppreſſive Pro- Ti 
cedure, by Aſſizes of Error, took place, the Verdict ſtood oh 
good, though the Aſſizers were puniſhable, It is true, that, I ma. 
in ſome Civil Caſes, whete Juries are ſtill uſed, your Lord- oh 
ſhips, as the Grand Jury of the Nation, have been in uſe to k 
review and reduce their Verdicts, if neceſſary; fo it obtains hs 
the 
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the Proceedings on the Brieves of Mortanceſtry, of Idiotry, of 
Perambulation, Diviſion, and Kenning of Terces. But then 
it is to be conſidered, that the Proceedings of the Jury in 
thoſe Caſes, relate immediately to Matters of private Right, 
which are peculiarly ſubject to your Lordſhips Juriſdiction ; 
the Juries there are only in effect Aſſiſtants to your Lordſhips, 
in executing that Juriſdiction, which is inherent in this Court; 
and conſequently their Verdicts are properly ſubje& to the Re- 
view of the Court. The Caſe is different as to a jury for ſtrik- 
ing Fiars; ſuch a Jury is called, for regulating a Matter of pu- 
blick Police, and not a Matter of private Right: And that the 
Verdict of Juries in ſuch Caſes of Police, ought to be final, ap- 
pears to be the Senſe of the Legiſlature, from thoſe Statutes, 
whereby ſuch Juries have been appointed for ſpecial Purpoſes. 
of that kind. Thus particularly in the Act of the 26th of his 
late Majeſty, for ereCting ſeveral publick Buildings in the City 
of Edinburgh, a Jury was appointed to be impannelled, for va- 
luing Lands and Tenements to be demoliſhed, and the Ver- 
dict or Judgment thereof declared to be binding and conclu- 
five to all Intents and Purpoſes. If, from Reſpect to the Po- 
lice and Advantage of this City, ſuch Force was given to the 
Verdict of a Jury,. even where the privace Property. of Indivi- 
duals was concerned, a fortiori, ought it to be given to a Ver- 
dict, ſuch as the preſent, which does not immediately relate: 
to, or connect with the Right or Intereſt of any particular 
Perſons. 

240, Suppoſing your Lordſhips to have a competent. Juriſ- 
diction, for reviewing and reducing Verdicts of this kind, yer: 
the Defenders do humbly maintain, that the Purſuers have no 
Title to inſiſt in ſuch a Reduction. The only Ground, upon 


which they pretend to inſiſt in this Proceſs, is, that they have 


made private Contracts with other private Perſons, for Pur- 
chaſe of Victual, at a Price to be aſcertained: conform to theſe: 
Tiars. This Circumſtance obviouſly gives them no direct In- 

| | tereſt: 
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tereſt in the Matter of ſtriking be Has The Verdict there 


given was not at their Suit, nor in a Matter to which they were 
Parties. Neither does it directly relate to any Cauſe or Mat- 
ter, in which they are concerned; the Purſuers are therefore 
not at all in pari caſu with Claimants or Competitors on the 
Briefs above mentioned, nor with thoſe, whoſe Intereſts may 
be affected by the Verdidts given in ſuch Matters of private 
Concern, to which they were not Parties, as, upon theſe laſt, 
ſuch Verdicts cannot be binding, at leaſt, if they bring their 


Challenge in due Time. Here the Verdict given is neither 
at the Suit of private Parties, nor in Queſtions between private 


Perſons. Ir is purely a publick Procedure, had for the Benefit 
of the whole County; and, whatever Title your Lordſhips, 
or any publick Officers of the Law may have, to take notice 


of the Way in which it is proceeded in, yet it cannot be pre- 


rended, that there is any actio popularis thence ariſing to every 


Individual living or dealing within the Bounds. 


Apain, the Reference in the Purſuers Contracts to the Fiar- 
prices only proves, that they may be conſequentially affected 
by the Rate, at which the Fiars are ſtruck, and could not be 
underſtood, even by themſelves at the time, to give them 2 
proper Title to inſiſt in a Reduction of thoſe Fiars. It was 


optional to them to make ſuch a Reference in their Contracts, 


or not; and, in doing ſo, they relied upon the Judgment and 
Integrity of the Jury called to ſtrike thoſe Fiars, and took 
their Chance of the Verdict they ſhould give. In a Caſe, 
which is common, of one Man's binding himſelf to ſell his 
Grain, or other Goods, at the ſame Price which another Per- 
ſon ſhould get for his, it could not be maintained, that, if 
the Party making ſuch Reference, thought himſelf leſed by 


the Contract referred to, he would be intitled to inſiſt in a 


Reduction of that Contract: Or again, ſuppoſing different 


Perſons to have Claims on the ſame Grounds in Law, and 
| | that 
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that the Parties in the one Claim, ſhould agree to abide by 
the Judgment to be given in the other, and ſhould afterwards 
think themſelves leſed by that Judgment, they could not poſ- 
ſibly have a Title to inſiſt in reducing it. 

The Defenders muſt in this Place again take notice of a De- 
ciſion, already referred to, between the Town of Aberdeen and 
the Feuars of Elſick. As the latter were bound to pay their 
Feu-duties by the Fiars of Kincardine, they inſiſted in a Bill of 
Suſpenſion, that they were intitled co complain of the Fiars, 
to the particular Effect of procuring a proportional Relief of 
their Feu-duties, They, in that View, offered to prove, 
that the Prices ſtruck were moſt exorbitant. 240, That the 
Inqueſt were not ſummoned within the Time limited by the 
Act of Sederunt. 37/0, That the Majority of the Inqueſt 
were not Landed Men. 40, That they did not examine 
proper Witneſſes on the Prices of the Victual. And, laſtly, 
that the Inqueſt were not put upon Oath. The Bill was paſt 
by Lord Bantton, Ordinary; but, upon adviſing a Reclaiming 
Petition for the Town of Aberdeen, and Anſwers, your Lord- 
ſhips, in Fuly 1760, altered the Interlocutor, and refuſed the 
Bill. | 
And this leads the Defenders to the next Obſervation they 
intended to make, which is, That although it appears to have 
been your Lordſhips Opinion, in that Caſe of El/ick, that pri- 
vate Parties, making Contracts referring to the Fiars, could 
not challenge thoſe Fiars, though merely to the Effect of 
getting Relief of their Obligations, yet the preſent Purſuers 
go much further. They inſiſt to have the Fiars of this Coun- 
ty, or the Verdict of the Jury, “reduced in totum, with all 


„that has followed, or may follow thereupon.” This is di- 


realy ſtiking, not only at the Intereſt of the King, and the 
Authority of the Court, under which this Jury have proceed- 
ed, but likewiſe at the Intereſt and private Concern of great 


Numbers of Perſons, who are not Parties to this Cauſe, bur 
who 
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who may have made Contracts of the like Nature, referring 
to thoſe Fiars. In this Way, all their Bargains would be ſet 
aſide, without any Complaint on their Part, and without their 
being ſo much as heard. In Fact, ſince this Action has been 
raiſed, many Purchaſers of Victual, who are not concerned in 
this Cauſe, have refuſed Payment, although not otherwiſe in- 
clined to challenge the Fiars; ſo that this Action operates a 
kind of general Suſpenſion of all ſuch Contracts. It is, indeed, 
eaſy to foreſee, that were Reductions of the Fiars to be ſuſtain- 
ed at the Inſtance of Parties, in the Situation of theſe Pur- 
ſuers, the utmoſt Confuſion behoved ro follow, and the very 
End and Purpoſe of ſtricking Fiars be defeated, as, in every 
Caſe, there would be Complaints upon one Side or other, that 
the Fiars were too high or too low. 

Nor is it any good Anſwer to this Objection, that where a 
Number of Perſons, perhaps fifty or more, are concerned in a 
Submiſſion, any one of them may obtain Reduction of the 
Decreet-arbitral, upon juſt Grounds, although others thereby 
loſe the Benefit of it. Parties to a Submiſſion, were there 
Hundreds of them, are all Contractors with each other, and 
ſtand upon one common Bottom; ſo that the Challenge of 
any one, having an immediate Intereſt, is competent, and 
muſt affect the whole, unleſs it is otherwiſe covenanted. But 
that is not the Caſe here : Neither the Gentlemen by whom 
the Fiars were ſtruck, nor the various other Perſons who may 
have Contracts referring to thofe Fiars, have any joint Con- 
cern with theſe Purſuers, far leſs is there any Obligation or 
Contract between them.. 

In fine, as the plain and direct Tendency of the Purſuers 
Action, as laid in the Libel, is general, to annul and rediice to- 
rally the Fiars of this County for the laſt Year, and even 
concluding to have new Regulations made by your Lordſhips 
for ſtriking the Fiars in Time coming, ſhould the Purſuers 


Title be ſuſtained, and the Action proceed, it muſt be pro- 
ductive 


22 
ductive of the greateſt Inconveniencies at preſent, and of 
great Diſturbance in every Corner of the Country in time 


coming. And there remain yet theſe further Circumſtances 


to be conſidered, 190, That although the Purſuers have only 
complained of that Article of the Fiars relative to the higheſt 
Quality of Barley, and the Verdict aſcertains the Prices of o- 
ther Sorts of Barley, and of the other Kinds of Grain not 
complained of, yet the Libel concludes in general for Reduc- 
tion of the whole Verdict. And, 240, that when the Libel 
ſo concludes to have the whole Fiars already ſtruck for laſt 
Year reduced, yet it does not contain any Concluſion for ha- 
ving new Fiars for the ſaid Crop properly aſcertained, in their 
place; and as the Time preſcribed by the Act for the Sheriff's 
ſtriking Fiars for that Crop, is long paſt, ſhould the Purſuers 


prevail, the County would be left without Fiars ſor the laſt 
Year, 


In reſpect whereof, &c. 


DA V. RAE. 
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